
PRACTICE FEES: CONSULTATION
The Intellectual Property Regulation Board (IPReg) seeks views on the structure of a proposed fees regime in respect of Patent Attorneys, Trade Mark Attorneys and bodies which may wish to be entered on the registers of Patent Attorneys and Trade Mark Attorneys and therefore regulated by IPReg. Also views are sought on a proposal to collect now the full costs of Patent Attorneys and Trade Mark Attorneys contribution to the Legal Services Board and Office of Legal Complaints implementation and initial running costs, rather than stagger collection over three years.

Background

The costs of regulation under the Legal Services Act (LSA) must be met by those individuals and bodies the subject of regulation. This means that individual registered Patent Attorneys, individual registered Trade Mark Attorneys and those bodies entered on the registers of Patent Attorneys and Trade Mark Attorneys must meet the costs of regulation. These are the costs of running IPReg .In addition, and under the LSA, Approved Regulators (CIPA and ITMA) must meet the costs of setting up and running the Legal Services Board (the body which will regulate the regulators) and the costs of implementing the Office of Legal Complaints (OLC). 

The budget to cover the running costs of the regulatory regime for the two professions under IPReg in 2010 is likely to be in the region of £400,000. The costs of implementing and running the LSB and the OLC are set out in their Business Plan which can be seen on the LSB web site. The LSB are also consulting on proposals for the recovery of these costs from registrants.  The implementation costs are given as £4.7 m and running costs for the quarter January to March 2010 as £1.1m  The total costs attributable to Patent Attorneys and Trade Mark Attorneys under theses proposals is £115, 000 (Patent Attorneys £78,000, Trade Mark Attorneys £37,000). This represents a charge of £44 for each individual Patent Attorney and Trade Mark Attorney in 2010. The running costs of the LSB in 2010/2011 are estimated at £4.375M. They will form the basis of the 2011 Levy.

The Shadow Board of IPReg has considered the matter of a practice fees structure on a number of occasions and the full substantive Board have now had the opportunity to consider the issue. In considering the issue, the Shadow Board considered suggestions and ideas from members of the Patent Attorney and Trade Mark Attorney professions and from firms of Patent and Trade Mark Attorneys; there have been suggestions that the costs of regulation might be met by those applying for UK registered IP rights – not workable because the IPO would have to consent to adding to the fees for application/registration etc; also that the costs of regulating the bodies on the registers be met by a fee for each employee – again not practical  because of the difficulty in defining employee in a world where work is sub-contacted outside the UK. There have also been meetings between IPReg and the professions to explore options as they emerged.

All the points raised and suggestions made have been examined carefully. The Shadow Board were concerned that Attorneys might decide to not to renew their registrations if the costs of registration and regulation were too high (or bureaucratic); that the position of Attorneys employed in industry, and who are low risk when it comes to regulation, should be recognised, as should those Attorneys who are dual qualified and appear on the registers of both Patent and Trade Mark Attorneys. Insofar as bodies are concerned the Shadow Board considered that a straightforward regime which recognised that all personnel within the body would be subject to regulation but was easy to understand and straightforward to administer should be developed.

On the basis of all these deliberations, the following principles emerged against which IPReg determined a fee structure should be set:

Principles

Fees for individuals

The fee structure should be such as to minimise the number of attorneys who decide to de-register and who would thereby fall outside the regulated sector.  This requires the following:

 

1) Fee rates should be set so that there is no financial incentive for Attorneys to come off the register

 2) Fee rates for individuals should be set at or below the current rate payable for 2009 (£165 for registration as either a Patent Attorney or a Trade Mark attorney)

There should also be some recognition that those Attorneys who are dual qualified (and appear on both the Patent Attorney and Trade Mark Attorney Registers) should benefit from the lower administrative costs attributable to such persons.

  
Question; Do you consider this framework for individuals recognises and addresses the concerns of individual Attorneys

Fees for bodies

As a matter of practice (and evidence), smaller organisations, and in particular individuals, become involved in regulatory matters more often than larger organisations in proportion to the numbers of professionals employed. This suggests that fees for bodies to be entered on the register should comprise a flat rate fee together with a fee for each professional employed. . This would mean that the larger firms would pay more but not significantly more than smaller firms. The level should balance the regulatory risk. 

It is proposed that there should be two rates of additional fee one (relatively low fee) in respect of registered Patent Attorneys and registered Trade Mark Attorneys and a higher rate fee for all other professionals. This higher rate fee would be at around the combined level of the low fee rate plus the individual attorney registration fee. For the purposes of establishing the fees due from a body it is proposed that the following would be count as “other professionals”:  Any individual, other than a registered Patent Attorney or registered Trade Mark Attorney who provides legal services to the public in the UK via a registered body who is qualified  as (1) a European Patent Attorney; (2) a European Trade Mark Attorney; (3) a Barrister; or   (4) a Solicitor; or  (5) anyone who is qualified to be a registered Patent Attorney or registered Trade Mark Attorney but chooses not to be registered.

Question: Do you consider that the framework of the proposed fee structure for bodies on the registers represents a balanced approach. If not what arrangement would you suggest?

Further given that a body is regulated regardless of whether it is on one or both registers. IPReg intends to operate a single register for bodies – with appropriate designations e.g. Patent Attorney, Trade Mark Attorney or Patent and Trade Mark Attorney – and the same fee will apply regardless of whether a body is registered in either or both capacities. This contrasts with the proposed fees for registration of individuals, where RTMA and RPA are separate badges of competence, which justifies separate fees. Such an arrangement is considered consistent with the provisions of the LSA which does not set out how registers must be kept or maintained and would lead to administrative and therefore costs savings

Question:  Do you agree that operating the registers of entities as a single entity with appropriate designations so that any interested party can determine whether the body is a Patent Attorney, Trade Mark Attorney or Patent and Trade Mark attorney is a sensible approach?

So, what does this mean, at a glance?

Taken together, this suggests the following fee structure: 

 

	Fee for individual attorney 
	Fee at or below current level for all qualified  individuals and a discount for dual qualified RPA/RTMA

	
	

	Fee for entities
	Base Fee +  low fee for each RTMA/RPA + a higher  fee for each other professional in the firm with this latter fee being the same as for individual registered RTMA/RPAs, thereby making it cost-neutral from a firm’s perspective whether or not its Attorneys remain on the register

	
	


Sole traders

The above structure does not, however, account for the position of sole practitioners, which come in two types: a “one-man band”/sole trader and individual Attorneys employing others. The latter we consider are on a par with firms or companies, the only difference being the choice of trading structure and the fact that under the rules these "firms" are not eligible for registration as bodies. As such, and as a matter of fairness we consider that the fee regime for such "firms" should be the same as that for bodies i.e. at a level of the flat rate fee + the fee per professional + the fees the individual owner attorney would normally have to pay for his/her own registration. As for the true sole traders, here it really is the case that the individual is the entity. Such individuals are, we believe, on the basis of evidence, likely to impose a greater burden on a regulator, similar to that of entities rather than the risks attached to an employed Attorney. This would suggest that the following categories should be added to the fee structure:

 

	Fee for individual attorney practicing on his/her own and not employing any other professionals
	The base entity fee, or  the base fee plus a mark up for dual-qualified individuals for those who wish to be entered on both registers

	
	

	Fee for individual attorney running his/her own firm employing other professionals
	The sum of fees for an individual attorney + the fees for an entity + fees per employed professional. This places the one man "firm" in the same position as any other entity

	
	

	
	


Question: Do you agree that the proposals for charging sole traders represent a reasonable balance between risks to the regulatory regime and costs to the sole trader of regulation.

Industrial attorneys, inactive practitioners and very small practices

Two further matters also need to be taken into account, namely the position of Attorneys in industry and Attorneys who are not in active practice e.g. on maternity leave. Attorneys in Industry should be anyone who does not fall within the definition of “in private practice” as set out in the Code of Conduct for Patent Attorneys and Trade Mark Attorneys and other Regulated Persons

Industrial Attorneys represent a lower regulatory burden compared with attorneys in private practice as, if errors are made, they will almost certainly be dealt with internally without IPReg’s involvement. Additionally, unlike Attorneys in private practice whose fees are almost always paid by their firms, a significant number of industrial Attorneys have to pay their own way. Both factors provide reasons for a lower fee for industry attorneys compared with those in private practice. Similarly the regulatory burden for inactive Attorneys will be very low whilst the fees for such individuals will be borne by the individual themselves.

Question: Do you agree that there should be a reduction in the individual fees in respect of those categories of attorney set out above? If not why not?

In addition to those Attorneys who are truly inactive and not supplying any services, reasons of equity would suggest that a similar approach should also be adopted for individual attorneys having a very small practice. This lesser rate should also apply to any retired individuals who choose to remain on the register. The problem is how to define a small practice. Should it be in relation to turnover? The problem with this is should the turnover be restricted to work arising only in the UK? Would overall turnover, if suitably restricted be sufficient?

Question: Should there be a reduction for the very small practice? If so, how might that category of individual might be determined?

The LSB consultation document on The Levy

As stated earlier, the LSB have issued a document on the apportionment and collection of the levy to cover their implementation costs and their running costs for the first quarter of 2010. The Chartered Institute of Patent Attorneys and the Institute of Trade Mark Attorneys (as well as IPReg) will be responding to the individual points. However, one of the proposals put forward by the LSB is to spread the first year implementation and running costs over three years. Thus registrants would pay 70% in the first year (2010) 20% in year 2 and 10% in year 3 in addition to the running costs for those respective years. The full cost to individual Patent Attorneys and Trade Mark Attorneys would be £44, whereas the first year figure under the LSB proposals would be £33, with corresponding amounts being collected in each of the next two years. In order to avoid the administration charges associated with collecting the contribution over three years IPReg (with the agreement of CIPA and ITMA.) proposes to collect the full amount of £44 in the first year (£36 for the implementation costs and £8 for the running costs). 

Question: Do you agree that the monies that Attorneys will have to pay for the implementation and first quarter running costs of the LSB be collected by IPReg in the first year.
What does all this represent in terms of fees likely to be required to be paid?

This document is essentially seeking agreement to the structure of a fee regime and not on the actual level of fees. The latter will need to take account of the numbers of individuals who might wish to remove themselves from the registers or bodies which do not take up the opportunity to register; also there will need to be consultation with the Intellectual Property Office and the LSB. However, in order to provide Attorneys with a basis on which to judge the proposals (and with significant “health warnings” attached to them) the figures set out below are provided for illustrative purposes only.

The budget for IPReg for 2010 is not yet set, but on the assumption it will be in the region of £400,000. The LSB implementation costs and running costs for the first quarter of 2010 are estimated at £115, 000 in respect of Patent Attorneys and Trade Mark Attorneys. Thus the amount of money which needs to be raised from practice fees in 2010 is £515,000. This might be raised by the following:

:

Individuals


£150

Individuals in industry/
£125

Inactive Attorneys  

 

Dual Qualified

£225

Sole Traders not 

Flat rate fee attributable to bodies 

employing anyone

Sole Trader


Individual fee + flat rate fee attributable to bodies + 

employing others  

professional fees as below

Bodies
£500 flat rate fee + £25 for each registered Patent or Trade Mark Attorney + £175 each for other professionals

Your views and comments on this proposed fee structure are invited. They may be sent to IPReg at the following address:

Intellectual property Regulation Board

95 Chancery Lane

London

WC

Alternatively, you could e-mail your views to:

mike.knight@ipreg.org.uk
In order that the practice fees may be determined as soon as possible after costs have become known and the IPO and LSB consulted (as required by legislation) the closing date for comments is 30 June 2009. 
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